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Pursuant to Rule 4:46-2, Defendant Maxus Energy Corporation (“Maxus”) submits the

following response to the Statement of Material Facts submitted in support of Plaintiffs’ motion

for partial summary judgment against Maxus.

By way of general objection, Plaintiffs have inserted argument, innuendo and inferences

through their Statement, rather than providing “a concise statement of each material fact as to

which the movant contends there is no genuine issue” as required by R. 4:46-2(c). In the event

the Court chooses to consider the Statement, despite Plaintiffs’ non-compliance with the court

rules, Maxus responds to each numbered paragraph of the Statement as follows. For the Court’s

convenience and ease of reference, Plaintiffs’ Statements are included as well.
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MAXUS’ RESPONSES TO PLAINTIFFS’ STATEMENTS OF MATERIAL FACT

1. From 1951 until 1967, Diamond Alkali Company owned and operated the
agricultural chemicals manufacturing facility located at 80 Lister Avenue in Newark, New
Jersey (the “Lister Plant”). See Ex. 1 at MAXUS034098, q 1.} The Lister Plant, together with
the real property located at 120 Lister Avenue, is referred to herein as the “Lister Site.”

RESPONSE: Maxus only admits that Kolker Realty Company owned the real property
where the Lister Plant was located from January 1947 until March 1950, at which time
Kolker Realty Company merged into and consolidated with Kolker Chemical Works, Inc.
Diamond Shamrock Corporation is the corporate successor to Kolker Realty Company,
Kolker Chemical Works, Inc., Diamond Alkali Organic Chemicals Division, Inc., and
Diamond Alkali Company. Pls.” Ex. 127, Consent Order on Track III Kolker-Era Issues,
p. 2, §2-3. Maxus denies the remaining allegations in this paragraph, as they conflict with
the Consent Order on Track III Kolker-Era Issues.

2. In 1967, Diamond Alkali Company merged with Shamrock Qil & Gas

Company, and the compahy’s name was changed to Diamond Shamrock Corporation. See Ex.
2 at MAXUSO0181497,99 1, 6.

RESPONSE: Admitted.
3. Diamond Shamrock Corporation, referred to herein as “Old Diamond,” was a

single corporate entity with three operating units in the oil and gas, chemicals and minerals
industries. See Ex. 3 at MAXUS058502, § 2 and side bar chart.

RESPONSE: Admitted.

4. Old Diamond continued to manufacture agricultural chemicals at the Lister .
Plant until August 1969 when the plant closed. See Maxus and Tierra’s Answer at § 22.

! Diamond Alkali Company (a/k/a “Old Diamond”) is also the successor to Kolker Realty Company and Kolker
Chemical Works, Inc., entities that owned and operated the Lister Plant, and discharged hazardous substances from
the Lister Plant into the Passaic River, from 1946 — 1951. See Ex. 127, Consent Order on Track III Kolker-Era
Issues, p. 2, 1Y 1-3.
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RESPONSE: Admitted.

5. Old Diamond discharged hazardous substances into the Passaic River. See
Point I of Plaintiffs’ Statement of Undisputed Material Facts In Support of Their Motions for
Partial Summary Judgment Against Defendants Occidental Chemical Corporation, Maxus
Energy Corporation and Tierra Solutions, Inc., filed May 6, 2011 and incorporated by
reference herein, at pp. 4-20; Order Partially Granting Plaintiffs’ Motion for Summary
Judgment Against Occidental Chemical Corporation, Maxus Energy Corporation and Tierra
Solutions, Inc., dated July 19, 2011; Ex. 127, Consent Order on Track I Kolker-Era Issues, p.
2, § 1. Therefore, Old Diamond was a discharger under the Spill Act in addition to being a
legal successor. :

RESPONSE: Maxus admits the statements contained in the first sentence of Paragraph 5
are accurate. In further response, Maxus states that the second sentence of Paragraph 5

does not contain a statement of material fact but instead argument and a legal conclusion,

which Maxus denies.

6. In 1969, the last year of Lister Plant operations, Old Diamond had business
units participating in a number of different industries including mining, oil and gas exploration,
refining, resins and plastics, industrial chemicals and bio-chemicals. See Ex. 4 at
MAXUS0058538-41. These operations, including the operations of the Lister Plant, were
conducted by operating units of a single corporation. Id. at MAXUS0058551.

RESPONSE: Admitted.

7. In the period from 1969 to 1982, Old Diamond continued these operations, with
56 percent of its sales and operating revenue in 1982 coming from oil and gas operations, 33
percent from chemicals operations, and 11 percent from coal operations. See Ex. 5 at
OCCNIJ0006596.

RESPONSE: Maxus admits that Old Diamond continued the oil and gas, chemicals, and
coal divisions from 1969 to 1982. However, in further response, Maxus states that with
respect to operating profits in 1982, 65 percent was attributable to oil and gas operations,

22 percent to chemicals, and 13 percent to coal. See Pls.” Ex. 5 at OCCNJ0006596.

8. As of December 1982, the value of the assets held by Old Diamond was
$2,716,304,973. See Ex..6 at MAXUS0238643, 9 2.
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RESPONSE: Admitted.

9. By 1980, Old Diamond faced substantial liability from armed service members
who claimed to have been injured due to Agent Orange exposure while serving in Vietnam.
See Ex. 126 at MAXUS0084798.

RESPONSE: Maxus admits that the referenced litigations were filed. In further response,
Maxus disputes the relevance of the statements contained in Paragraph 9 to any issue

raised by Plaintiffs’ Motion, and denies Plaintiffs’ characterization of the relief sought in

the referenced litigations.

10. In early June 1983, dioxin was discovered at the Lister Site. See Ex. 7 at
MAXUS0458497, 2. On June 2, 1983, Governor Kean issued Executive Order No. 40
declaring a state of emergency concerning dioxin discovered at the 80 Lister Avenue, Newark
New Jersey. See Ex. 25 at NJDEP00051857-59.

RESPONSE: Admitted.
11. On June 3, 1983, the New Jersey Department of Environmental Protection (the

“DEP”) informed Old Diamond about the dioxin contamination discovered at the Lister Site
and asked for information about the plant’s operations. See Ex. 8 at MAXUS3073657.

RESPONSE: Admitted.
12. On June 10, 1983, Old Diamond responded to the request for information. See
Ex. 9 at MAXUS00043049. ‘
RESPONSE: Admitted.
13. On June 13, 1983, a class action was filed in New Jersey state court against Old

Diamond by a group of former employees and residents and businesses near the Lister Site.
See Ex. 10 at MAXUS3074007-34.

RESPONSE: Admitted.

14. In 1983, Old Diamond developed a plan to transform itself into a new company
without the liabilities associated with its ongoing chemicals business. See Ex. 11 at
OCCNJ0026058-61. As phrased in Maxus’s interrogatory answers, the 1983 reorganization
“was a continuation of efforts to transform Diamond Shamrock from a chemicals company to

4.
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primarily an energy company.” See Ex. 12, Maxus and Tierra’s Responses to Plaintiffs’ Track
III Trial Interrogatories, at Request No. 10.

RESPONSE: Denied. Maxus denies the first sentence of Paragraph 14. In further
response, Maxus states that beginning in the early 1980s, Old Diamond Shamrock’
developed a strategic plan “to focus [its] management energies as well as [its] capital assets
[and] capital investment in the oil and gas business[.]” See May 16, 2006 Trial Testimony

of James Kelley, Occidental Chemical Corporation v. Maxus Energy Corporation, No. 02-

09156, Dallas County, Texas, Pls.” Ex. 11 at OCCNJ0026058; Affidavit of James Kelley
(“Kelley Aff.”) €43-8. By way of further response, there was absolutely no effort to
“avoid” ligbilities. See Kelley Aff. 98; Certification of Timothy Fretthold (“Fretthold
Cert.”) §4. As stated by William C. Hutton, who became the direct of the Health and
Environmental Affairs Department following the reorganization, the reorganization in
1983 was implemented for strategic business reasons, and was not driven by an effort to
avoid environmental liabilities. Certification of William C. Hutton (“Hutton Cert.”) 7.
Maxus admits the statements contained in the second sentence of Paragraph 14 are

accurate.

15.  One of the primary reasons for the transformation, according to Old Diamond’s
(and later New Diamond’s) Vice President and General Counsel James Kelley, was the new
pollution control legislation and federal and state legislation requiring that Old Diamond clean
up plant sites, groundwater and address other problems under Superfund and other laws and
regulations that came into effect during the early 1980s. See Ex. 11 at OCCNJ0026059-60.

RESPONSE: Denied. In further response, Maxus states that the referenced testimony

relates to the sale of Diamond Shamrock Chemicals Company (“DSCC”) to OCC; at no

2 Old Diamond Shamrock, or “DSC-1”, refers to the company known as Diamond Shamrock Corporation prior to
August 31, 1983, and Diamond Alkali Company (“Diamond Alkali”) before the 1967 merger with Shamrock Oil &
Gas Corporation.
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point does Mr. Kelley state that one of the primary reasons for the 1983/1984
reorganization was “new pollution control legislbation and federal and étate legislation
requiring that Old Diamond clean up plant sites, groundwater and address other probléms
under Superfund and other laws and regulations that came into effect during the early
1980s.” Rather, in response to the question “do you have an understanding of why
Diamond Shamrock decided to sell its chemical subsidiary [to OCC in 1986]” Mr. Kelley

responded as follows:

There were several reasons. First of all, as I say, we
had made a strategic decision to focus on our oil and gas
business. That was where we thought we could earn the most
returns. We, frankly, thought we had a very good team of
people that were engaged in geological matters and exploration
and production.

In addition, the chemical business at that point in time,
actually beginning before then, had come under numerous new
regulations with respect to pollution control that necessitated
significant capital expenditures, improving our plants,
installing pollution control equipment, and in addition, we were
being required by state and federal legislation to clean up a
lot of our plant sites, to clean up groundwater and other kinds
of problems that had not been -- they weren't illegal, but
they were just required to be cleaned up under Superfund and
some of the other pollution control regulations that came into
effect during the early part of the 1980s.

So we had a business that, as I say, was very
management intensive because it involved a number of plants. -
It was very capital intensive both because of the pollution
control regulations that we had to comply with, but then
also, frankly, all the safety regulations that were being
imposed on us. So there was a lot of additional
capital and time being spent, and we just decided that
we had to make some choices about what businesses we were
going to continue in.

And the strategic decision that was made by the board
was to focus on our oil and gas business, to divest our
chemical business, to divest our coal business....
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See Pls.” Ex. 11, J. Kelley dep. tr., pp. 8:19-10:2. Thus, the increased costs of the chemicals
business was not a reason, let alone the primary reason, for the reorganization in

1983/1984. See Kelley Aff. §95-8; Fretthold Cert. 4; Hutton Cert. q7.

16.  As a result of the reorganization, a “new” Diamond Shamrock Corporation

(“New Diamond,” - [n/k/a?] Maxus Energy Corporation (“Maxus™)) would be formed to
become the parent company of Old Diamond. See Ex. 13 at MAXUS019717 1M1L4.

RESPONSE: Maxus admits that as a part of the reorganization, a new holding company

was formed, known initially as “New Diamond Corporation,” and subsequently renamed

“Diamond Shamrock Corporation” (“DSC-2”) and then “Maxus Energy Corporation.”

DSC-2 became the parent company of several subsidiary companies, including DSCC, the

successor to DSC-1. A muore detailed explanation of the 1983-1984 reorganization is as

follows:

On August 30, 1983, the stockholdel;s of DSC-1 approved a corporate
reorganization whereby the various operating divisions of DSC-1 — namely, Chemicals,
Exploration and Production (of crude oil and natural gas), Refining and Marketing (of
petroleum products), and Coal — would become subsidiaries of a newly formed

stockholding company. Implementing this plan included the following core steps:

. DSC-1 was renamed DSCC.

. The Exploration and Production, Refining and
Marketing, and Coal divisions— along with a “corporate”
division to perform financial, legal, certain environmental and
other business administration functions—were established as
newly created subsidiaries of DSCC. These subsidiaries were
named Diamond Shamrock Exploration Company, Diamond
Shamrock Refining and Marketing Company, Diamond
Shamrock Coal Company, and Diamond Shamrock Corporate
Company (“DS Corporate”).
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. Through a series of Assignment and Assumption
Agreements and related documents, DSCC assigned to each
newly formed subsidiary, as a contribution of capital, the
assets associated with its particular line of business or function,
in consideration of which each subsidiary agreed to assume
and indemnify DSCC for the liabilities associated with the
assigned assets. '

. A new corporation, which would adopt the name
Diamond Shamrock Corporation (DSC-2), was established to
become the parent of DSCC and of the newly formed
subsidiaries.

. DSCC then transferred ownership of the stock of the
newly formed subsidiaries to DSC-2. Concurrently, DSC-2 was
assigned and agreed to assume liability for substantially all of
DSCC's then outstanding domestic long-term debt, which at
the time had an outstanding principal balance of
approximately $289 million, as well as numerous other
obligations, all as outlined on Schedule IT at MAXUS0219191.

See Maxus and Tierra’s Resp. to Plaintiffs’ Track III Trial Interrogatories, Resp. to

Interrog. No. 10, Pls.” Ex. 12.

17.  James Kelley, Vice President and General Counsel of Old Diamond and then

New Diamond, described the reorganization in a January 24, 1984 letter: “Diamond Shamrock
has reorganized itself into a holding company.” See Ex. 14 at MAXUS0229714, § 1.

RESPONSE: Maxus admits that Plaintiffs have selectively quoted from a January 24, 1984

letter from James Kelley, but otherwise denies this paragraph. In further response, Maxus

states that Old Diamond was renamed DSCC and continued to operate the chemicals

business. Fretthold Cert. §5. By way of further response, see Maxus’s Response to

Statement No. 16, above.

18.  Between 1983 and 1984, Old Diamond was reorganized to create a “new”
Diamond Shamrock Corporation with the same corporate identity as Old Diamond and
substantially all the assets of Old Diamond. A chart was prepared by Maxus for the deposition
of its corporate secretary Timothy Fretthold in another lawsuit that summarized the steps of the
reorganization. See Ex. 15 at MAXUS0055632-45.
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RESPONSE: Maxus admits only that between 1983 and 1984, DSC-1 was reorganized and
that Timothy Fretthold’s chart summarized the steps of the reorganization. Pls.” Ex. 15 at
MAXUS0055632-45. Maxus otherwise denies this paragraph. The remainder of this
statement is argument and does not contain any citations to any portion of the motion
record establishing or demonstrating the statement as uncontroverted. By way of fqrther
response, see Maxus’s Response to Statement No. 16, above, which provides in nafrative

form substantially the same information contained in Timothy Fretthold’s chart.

19.  On or about May 30, 1983, Old Diamond and an oil and gas company, Natomas
Company (“Natomas™), executed an agreement for Old Diamond to acquire Natomas and for
both Old Diamond and Natomas to become subsidiaries of a new parent company, New
Diamond. See Ex. 16 at MAXUS018632, 9 2. '

RESPONSE: Maxus admits that on May 30, 1983, Old Diamond and Nafomas executed an
agreement for merger. Pls.’ Ex. 16. However, in further response, Maxus states that Old
Diamond and Natomas became indirect subsidiaries of New Diamond. Maxus furthgr
states that they were whqlly owned subsidiaries of Diamond Shamrock International
Engrgy Company, which in turn was a wholly owned subsidiary of New Diamond. See

Fretthold Cert. §S.

20. On or about July 19, 1983, Old Diamond caused “New Diamond Corporation”
(New Diamond n/k/a Maxus) to be incorporated. See Ex. 17 at MAXUS0055094.

RESPONSE: Admitted.

21.  As planned and through two reverse triangular mergers, Old Diamond and
Natomas became sister subsidiaries of New Diamond. See Ex. 13 at MAXUS0019717-19.

RESPONSE: Admitted.
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22. On or about September 1, 1983., New Diamond changed its name to Diamond
Shamrock Corporation (see Ex. 18 at MAXUS0423402), and Old Diamond changed its name
to “Diamond Chemicals Company.” See Ex. 20 at MAXUS0055648.

RESPONSE: Admitted.
23. Diamond Chemicals Company soon changed its name to Diamond Shamrock
Chemicals Company (“DSCC”). See Ex. 21 at OCCNJ0009308.

RESPONSE: Maxus admits that on October 26, 1983, Diamond Chemicals Company

changed its name to Diamond Shamrock Chemicals Company (DSCC).

24.  New Diamond Corporation was named Diamond Shamrock Corporation from
September 1, 1983 until April 1987, when it changed its name to Maxus Energy Corporation.
See Ex. 81 at MAXUS2539029-30.

RESPONSE: Admitted.

25.  After the creation of New Diamond, holders of the publicly-traded stock in Old
Diamond became owners of the publicly-traded stock of New Diamond because, during the
1983 reorganization, a share-for-share exchange occurred whereby each share of Old Diamond
stock was replaced with a share of New Diamond stock. See Ex. 13 at MAXUS019717-19.
The stock certificates for shares in Old Diamond became stock certificates for shares in New
Diamond. See Ex. 22 at MAXUS0223870, §2. New Diamond told the Securities and
Exchange Commission (“SEC”) that it would not be necessary for Old Diamond stockholders
to trade in their shares. Ibid.

RESPONSE: Maxus denies Plaintiffs’ characterization of the cited documents. In further
response, Maxus states that, while Old Diamond shares were exchanged for New Diamond
shares, stock held by Natomas’ shareholders was also eXchanged for additional shares of

New Diamond. See Pls.’ Ex. 13 at MAXUS019717-18.

26.  The rights to acquire Old Diamond stock under employee stock options and
incentive compensation plans were converted into rights to acquire stock in New Diamond.
See Ex. 23 at MAXUS020151-52, MAXUS020185.

RESPONSE: Maxus admits that DSC-1 and Natomas Company amended their employee

stock options and other employee incentive plans to allow for any options under those plans

-10 -
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to be converted to options for New Diamond Corporation stock. Pls’ Ex. 23 at
MAXUS020151-52, MAXUS020185. To the extent any further response is required, Maxus

denies the remaining allegations of the paragraph.

27.  New Diamond stock was traded under the stock market ticker symbol “DIA,”
the symbol used by Old Diamond. See Ex. 5 at OCCNIJ0006658, 6; Ex. 24 at
MAXUS0059243, 4 6; Ex. 26 at MAXUS0061712, 9 6.

RESPONSE: Admitted.

28. All of the officers of Old Diamond became the officers of New Diamond. See
Ex. 27 at MAXUS0049791, 91, MAXUS0049809, {1; Ex. 28, Track III Admissions, at
Request No. 17.

RESPONSE: Maxus admits only that the persons who served as DSC-1’s officers became
officers of DSC-2. To the extent any further response is required, Maxus denies the

remaining allegations of the paragraph.

20. All of the directors of Old Diamond became directors of New Diamond. See
Ex. 28, Track III Admissions, at Request No. 18.

RESPONSE: Maxus admits that as of September 1, 1983, the directors of DSC-1 became
directors of DSC-2. In further response, Maxus states that the directors of New Diamond

included four new directors designated by Natomas.

30.  The corporate headquarters of Old Diamond became the corporate headquarters
of New Diamond. See Ex. 29 at OCCNJ0023934; Ex. 30 at MAXUS0056386.

RESPONSE: Maxus admits only that its corporate headquarters were at the same address
as those of DSC-1. To the extent any further response is required, Maxus denies the

remaining allegations of the paragraph.

31. By the end of Phase I of the reorganization, Old Diamond was a subsidiary of
New Diamond, but Old Diamond still had all of the assets it had at the beginning of the
reorganization. See Ex. 31 at MAXUS3819656, | 4.

-11-
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RESPONSE: This statement is not supported by any citations to any portion of the motion
record establishing or demonstrating the statement as uncontroverted. While the
referenced document identifies the assets owned by DSCC following the creation of
Maxus/New Diamond, it does not identify the Old Diamond’s assets at the beginning of the

reorganization.

32. At the same time the Natomas transaction was going forward, New Diamond
management, which was the same management of Old Diamond, was planning a second phase
of reorganization, including the means to remove Old Diamond’s non-chemicals assets from
Old Diamond and place them into New Diamond. See Ex. 32 at PL No. 153581, p. 1,91 3

RESPONSE: Maxus admits only that during the Natomas transaction, it was proposed
that the assets of DSC-1 be restructured, such that New Diamond (later DSC-2) would
“own two or more new subsidiaries that will own DSC[-1]’s oil and gas-related assets. The
chemical business will remain in DSC-1, which will be renamed “Diamond Chemical
Company.” See Pls.’” Ex. 32 at PL No. 153381, p. 1. Maxus otherwise denies this
paragraph, particularly the statement that anyone was planning to “remdve” non-
chemicals assets from Old Diamond and place them into New Diamond. The
reorganization changed the business unit form to a corporate subsidiary form with a new
parent holding com-pany, named New Diamond. Old Diamond was renamed DSCC and
continued to operate the chemicals business. DSCC and Dia.mond Shamrock Coal
Company became wholly owned subsidiaries of New Diamond. The oil and gas businesses,

Diamond Shamrock Refining and Marketing Company, Diamond Shamrock Exploration

Company and Natomas Company (“Natomas”), became indirect subsidiaries of New-DSC.

3 Maxus had asserted the attorney-client privilege protected this document from discovery. Maxus has since
withdrawn its claim of privilege.
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They were wholly owned subsidiaries of Diamond Shamrock International Energy
Company, which in turn was a wholly owned subsidiary of New-DSC. Fretthold Cert. qs.
Thus, “non-chemicals assets” of Old Diamond, i.e., assets related to business lines other

than chemicals, were moved to the new subsidiaries. Id.

33.  New Diamond management considered two means of moving the assets from
Old Diamond to New Diamond. See ibid. An August 2, 1983 memorandum stated that either
(i) Old Diamond could form a subsidiary, contribute the assets to the subsidiary, and then
contribute the subsidiary to New Diamond; or (ii) Old Diamond could give the assets to New
Diamond and let New Diamond create the subsidiary in which to place the assets. Ibid. at 9§ 3.
“The difference, of course, occurs on the liability side[,]” the memorandum explained. Ibid. If
the second alternative was chosen, “New Diamond would be saddled with [Old Diamond’s]
contingent liabilities.” Ibid. ‘

RESPONSE: Maxus admits that Plaintiffs have selectively quoted the referenced

documents.

34. New Diamond acted to strand Old Diamond’s contingent liabilities in OId
Diamond, so that New Diamond would not be “saddled” with them. On October 20, 1983, at a
meeting of New Diamond’s board of directors, James Kelley, Vice President and General
Counsel of New Diamond, described the proposed structure of the corporation in which each
operating unit of Old Diamond would become a separate subsidiary. See BEx. 33 at
MAXUS3375581, §2. To effectuate this strategy, Old Diamond would create subsidiaries to
hold its assets.

RESPONSE: Maxus denies the first sentence of Paragraph 34, which is an unsupported
argument, not a statement of fact. With respect to the second and third sentences of
Paragraph 34, Maxus admits only that, at the October 20, 1983 Board of Directors meeting,
James Kelley “explained that consistent with the Corporation’s decentralized structure
each operating unit would eventually become a separate subsidiary of the Corporation.”
See Pls.” Ex. 33 at MAXUS3375581. This is consistent with the structure of the reverse

triangular merger that DSC-1 undertook. See Fretthold Cert. 5.
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35. Between August and October 1983, at the direction of New Diamond, Old
Diamond created three new subsidiaries: (1) Diamond Shamrock Refining and Marketing (“DS
R&M™), (2) Diamond Shamrock Exploration Company (“DS E&P”), and (3) Diamond
Shamrock Coal Company (“DS Coal”). See Ex. 34 at MAXUS0061087; Ex. 35 at
OCCNJ0021405, 93; Ex. 36 at MAXUS1885030. On or about November 28, 1983, at the
direction of New Diamond, Old Diamond created a fourth new, wholly-owned subsidiary
known as Diamond Shamrock Corporate Company (“DS Corporate”). See Ex. 37 at
MAXUS0055428- 32.

RESPONSE: Maxus admits the statements in Paragraph 24, except that Maxus denies that
the subsidiaries were created “[b]y direction of New Diamond (Maxus).” Rather, Maxus
states that DSC—I’S stockholders authorized the 1983-1984 reorganization, including the
creation of the subsidiaries, and the reorganizations were implemented by officers and
directors of DSC-1, DSC-2, Natomas and their counsel and consultants. See Defs.” Maxus
Energy Corp. and Tierra Solutions, Inc.’s Objs. and Resps. to OCC’s Track III Disc. Req.,

dated Nov. 28, 2011, Resp. to RFA No. 6, Bryant Cert., Ex. 63.

36.  On December 16, 1983, assignment and assumption agreements by which the
assets were to be transferred from Old Diamond to the new subsidiaries were circulated to the
operating unit subsidiaries for execution. See Ex. 38 at MAXUS3301753. In a memorandum
describing the reorganization plan, the movement of Old Diamond’s assets into subsidiaries,
and later into New Diamond, was described as the stripping away of Old Diamond’s non-

chemical asset: “[Old Diamond] will be stripped of all assets and liabilities other than those
related to the chemicals business.” Ex. 19 at PL 153576, { 1.

RESPONSE: Maxus admits the statement contained in the first sentence of Paragraph’36.
With regard to the second sentence, Maxus admits that Plaintiffs have selectively quoted
the referenced document, but otherwise denies the second sentence. The purpose of the
reorganization was to redeploy assets to the subsidiaries whose businesses to which those
assets related--the reorganization resulted in the assets of the business being deployed along

functional lines. Certification of Jonathan R. Macey (“Macey Cert.”) 49 13, 23.
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37. In an Assignment and Assumption Agreement signed on December 16, 1983,
Old Diamond assigned to DS R&M all of the assets Old Diamond used in the operation of the
refining and marketing business. See Ex. 39 at MAXUS022051, § 3.

RESPONSE: Admitted.

38.  However, when New Diamond management consulted its tax department about
the formation of the new subsidiaries, the tax department advised that the transaction should be
structured with a certain ratio of debt to equity to reduce Texas franchise taxes. See Ex. 31 at
MAXUS3819674.

RESPONSE: Admitted.

39,  As a result of this advice to reduce Texas taxes from the tax department, New
Diamond included debt, i.e., promissory notes from the subsidiaries to Old Diamond, in the
advised amount when DS E&P and DS R&M were capitalized. Ibid.

RESPONSE: Admitted.

40. To reflect the new plan, Old Diamond executed a second Assignment and
Assumption Agreement with DS R&M that included the debt-to-equity ratio determined to be
most advantageous by the tax department. See EX. 40 at MAXUS0055413. This new
agreement specified that Old Diamond would make a capital contribution of $120,662,157, and
that DS R&M was to execute and deliver to Old Diamond an unsecured promissory note for
the difference between the net book value of the assets assigned to DS R&M by Old Diamond
and the $120 million capital contribution. Ibid. at 3.

RESPONSE: Admitted.
41.  As provided for in the second Assignment and Assumption Agreement, DS
R&M executed an unsecured promissory note, payable to Old Diamond for $361,983,771. See -

Ex. 41 at MAXUS022069. The fair market value of the assets transferred to DS R&M was
$499,543,000. Ex. 31 at MAXUS3819662.

RESPONSE: Admitted. In further response, Maxus stafes that Diamond Shamrock
Refining and Marketing Company (“DS R&M?”) also acquired the liabilities relating to the
assets that were transferred to it, in addition to executing the promissory note. See Pls.’

Ex. 39 & 40, pp. 2-3.
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42.  Similarly, Old Diamond’s exploration and production assets were transferred to
DS E&P in an Assignment and Assumption Agreement signed on January 12, 1984. See Ex.
42 at MAXUS022088.

RESPONSE: Admitted.
43. Pursuant to that agreement, Old Diamond agreed to make a capital contribution
of $262,874,000.00 to DS E&P. See Ex. 42 at MAXUS022088, 3.

RESPONSE: Admitted.

44. In addition, DS E&P executed an unsecured promissory note payable to Old
Diamond for $788,619,377. See Ex. 43 at MAXUS022079, 1. The amount of the
promissory note was the net book value of the assets minus the $263 million capital
contribution. See Ex. 42 at MAXUS0022088, 3.

RESPONSE: Admitted. In further response, Maxus states that Diamond Shamrock
Exploration Company (“DS Exploration”) also acquired the liabilities relating to the assets

that were transferred to it, in addition to executing the promissory note. Pls.” Ex. 42, pp. 2-

3.
45. Similarly, pursuant to a separate Assignment and Assumption Agreement, Old
Diamond’s coal assets were transferred to DS Coal. See Ex. 44 at MAXUS0055677-79.
RESPONSE: Admitted. By way of further response, Diamond Shamrock Coal Company

(“DS Coal”) also acquired the liabilities relating to the assets that were transferred to it, in

addition to executing the promissory note. Pls.” Ex. 44, pp. 2-3.

46. Finally, on or about January 23, 1984, Old Diamond executed an Assignment
and Assumption Agreement with DS Corporate, in which Old Diamond transferred to DS
Corporate all of Old Diamond’s remaining assets, other than those comprising Old Diamond’s
“industrial and proprietary chemicals businesses.” See Ex. 45 at MAXUS0055945, § 3.
Pursuant to that agreement, Old Diamond agreed to make a capital contribution to DS
Corporate in the amount of $27,235,750. Ibid.

RESPONSE: Admitted.

-16 -
PRO1/ 1227836.5



47. DS Corporate executed an unsecured promissory note to Old Diamond for
$81,636,750. See Ex. 46 at MAXUS022698.

RESPONSE: Admitted. By way of further response, DS Corporate also acquired the
liabilities relating to the assets that were transferred to it, in addition to executing the

promissory note. Pls.” Ex. 45, pp. 2-3.

48.  The result of these agreements was that Old Diamond gave $410,771,9O74, in
capital contributions to the subsidiaries, and Old Diamond received $1,232,240,8985 in
unsecured promissory notes from the subsidiaries. See, supra, Statement of Facts, at §{ 40-47.

RESPONSE: Denied. This paragraph is counsel’s argument and does not comport with R.
4:46-2, as it is not supported by any citations to any portion of the motion record
establishing or demonstrating the statement as uncontroverted. Accordingly, Maxus denies
these paragraphs, and incorporates by reference its response to Paragraphs 40-47 above.
In further response, DSR&M, DS Exploration, DS Coal and DS Corporate also assumed
liabilities relating to the assets that were transferred. Pls.’ Ex. 39, 40, 42, 44 & 45, pp. 2-3. |

49, After Old Diamond’s assets were transferred into the subsidiaries, the New

Diamond board resolved that New Diamond would receive Old Diamond’s stock in DS R&M,
DS E&P, DS Coal and DS Corporate. See Ex. 47 at MAXUS3375607-08.

RESPONSE: Admitted. In further response, Maxus states that in addition to receiving
Old Diamond’s/DSCC’s stock in the subsidiaries, New Diamond/DSC-2 was assigned and
agreed to assume liability for substantially all of Old Diamond’s/DSCC's then outstanding
domestic long-term debt, which at the time had an outstanding principal balance of

approximately $289 million, as well as numerous other obligations, all as outlined on

4 (827,235,750 + $262,874,000 + $120,662, 157)

5 ($8614,637,750 + 788,619,377 + $361,983,771)
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Schedule II at MAXUS0219191. See Maxus and Tierra’s Resp. to Plaintiffs’ Track III

Trial Interrogatories, Resp. to Interrog. No. 10, Pls.” Ex. 12.

50. This resolution was put in the form of a written consent signed by the board of
directors of Old Diamond on December 15, 1983. See Ex. 48 at MAXUS0219184-329. In the
consent, the board of directors of Old Diamond set out the transactions by which “substantially
all of the assets” of Old Diamond would be transferred to New Diamond. See id. at

MAXUS0219187, 9 3.

RESPONSE: Admitted. By way of further response, Maxus states that “substantially
all” of the property and assets, as used in the quoted context, is a term of art. While
“substantially all” of the assets of Old Diamond were transferred to New Diamond
pursuant to the reorganization, the book value of the assets remaining within Old
Diamond/DSCC as of Decembgr 21, 1983 was valued at approximately $760 million. ‘See
Certification of Vincent E. Gentile in Opposition to Plaintiffs’ and Occidental Chemical
Corporation’s Motion for Partial Summary Judgment and In Support of Maxus Energy
Corporation’s Track III Cross-Motion for Partial Summary J ﬁdgment (“Geritile Cert.”),

Ex. 73 at MAXUS3202607.

51. On January 26, 1984, New Diamond reported to the SEC that it was undertaking
a reorganization whereby Old Diamond would transfer to New Diamond both the stock of the
subsidiaries and “cash, receivables and other assets, which collectively comprised substantially
all of [Old Diamond’s] property and assets[.]” See Ex. 49 at MAXUS061221, § 2.

RESPONSE: Maxus admits that Plaintiffs have selectively quoted the referenced
document and notes that “substantially all” of the property and assets, as used in the
quoted context, is a term of art, and following the reorganization DSCC held significant

assets. See Pls.” Ex. 26 at MAXUS0061687.

52. Old Diamond also transferred to New Diamond the right to receive the
payments on the promissory notes executed by the new subsidiaries. See Ex. 48 at
MAXUS0219190, § 2. For example, Old Diamond endorsed the DS R&M promissory note to
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New Diamond. See Ex. 41 at MAXUSO22072, 9 2. And Old Diamond endorsed the DS E&P
promissory note to New Diamond, as well. See Ex. 43 at MAXUS022082, 2.

RESPONSE: Admitted.

53. New Diamond also assumed Old Diamond’s corporate debt. See Ex. 49 at
MAXUS0061221-22. The corporate notes and debentures that New Diamond would assume
were listed in Schedule II of the board consent. See Ex. 48 at MAXUS0219191.

RESPONSE: Admitted.

54.  The principal amount of debt transferred from Old Diamond to New Diamond
as a result of the transfer of the debentures was $289,024,000. See Ex. 12, Maxus and Tierra’s
Responses to Plaintiffs’ Track III Trial Interrogatories, at Request No. 7.

RESPONSE: Maxus admits only that in its response to Plaintiffs' Track III
Interrogatories, Maxus and Tierra identified the balance on the indentures listed in
Schedule II at MAXUS0219191. See Pls.” Ex. 48 at MAXUS00219191. Maxus otherwise
denies this statement. By way of further resp(;nse, as set forth in the SEC Form 8-K filing
relating to the Reorganization, prior to the reorganization, Old Diamond/DSCC owed an
aggregate principal amount of $609,219,000 under the debentures and other long-term
notes. See Gentile Cert., Ex. 108 at MAXUS022730-731. Pursuant to the Reorganization
and supplemental indentures executed on January 26, 1984, New Diamond/Maxus was
substituted for Old Diamond/DSCC as the obligor under all of the debentures and other
long-term notes, with a new aggregate principal amount of $700,000,000. Gentile Cert., Ex.

108 at MAXUS022731-733.

55. Accordingly, Old Diamond divested itself of $1,643,012,898 in cash and assets,
and in exchange was excused from the payment of $289,024,000 principal in corporate
debentures. See, supra, Statement of Facts, at Y 48-54. The difference between the money
going out of Old Diamond and the principal of the debt for which it was relieved in exchange
was $1,353,988,805. See id.
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RESPONSE: Paragraph 55 does not contain a statement of material fact but instead
argument. In further response, Maxus denies the statements contained in Par'agraph 55
insofar as they fail to take into account the transfer of liabilities, other than the debentures
and other long term debt, from Old Diamond/DSCC into the subsidiaries, which liabilities
followed the transferred assets. For example, in transferring the assets related to the
exploration and petrolenm business to DS Exploration, Old Diamond/DSCC also
transferred all liabilities and obligations under all contracts and agreements related to the
exploration and petroleum business being transferred, all payroll, pension, employee
benefits liabilities, and all liabilities for claims and causes of action asserted by third parties
arising out of the exploration and petroleum business assets. See Pls.” Ex. 42 at
MAXUS022090. The same was done with regard to DSR&M and DS Coal and DS
Corporate. Pls.’ Ex. 39, 44 & 45, pp. 2-3.
56.  The creation of the new subsidiaries and the transfer of Old Diamond’s assets to
the new subsidiaries were events that constituted a second reorganization of Old Diamond that

had an effective date of January 26, 1984, as reported to the SEC in a filing of the same date.
See Ex. 49 at MAXUS061219-20.

RESPONSE: Maxus .admits only that the creation of the new subsidiaries and the transfer
of certain assets and associated liabilities from Old Diamond/DSCC to the subsidiaries
constituted the secbnd phase of the long-planned reorganization, with an effective date of
January 26, 1984. See .Plan and Agreement of Merger, Pls.” Ex. 16. To the extent any

further response is required, Maxus denies the remaining allegations of the paragraph.

57.  The SEC filing stated that, in this second reorganization, “[0ld Diamond]
transferred to [New Diamond] all of its rig